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SHIPPING LIQUOR INTO LOCAL OPTION TERRITORY. 

Editor of the Virginia Law Register: 

The Supreme Court of Appeals at its recent session in Wytheville, in re- 
fusing a writ of error in the case of the Commonwealth v. Adams Express 
Company, decided (and, so far as I can learn, for the first time in Virginia) 
a question of special interest and importance in those sections of the State 
where local option prevails. As the case will not be reported, a brief notice 
of it may be timely. 

For some months a wholesale liquor dealer in Kentucky has been ship- 
ping packages of whiskey to this place, where local option prevails, by C. 
O. D. express, the express charges being prepaid. The packages in all 
cases are retained by the express company until called for by the con- 
signees, when the C. O. D. charges are collected and the packages delivered. 
An indictment was found against the express company for selling liquor 
without license, and the consignee was named as the person to whom sale 
was made. In accordance with the decision in Webster's Case, 89 Va. 154, 
the indictment charged a sale without license, in violation of the general 
revenue laws of the State, without reference to the fact that the sale was 
in a local option territory. On the trial the delivery of the package to the 
consignee and the collection of the C. O. D. charges by the express com- 
pany were shown, and it was admitted that the company was aware of 
the contents of the package. 

The defendant contended that, as the shipment was from one State to 
another, it was protected by the interstate commerce clause of the Federal 
Constitution, and that the police regulations of the State in reference to the 
sale of liquor could not attach until the package was delivered by the 
express company to the consignee. In support of this position, the case 
of Rhodes v. State of Ioica, 170 TJ. S. 412, was cited, and his Honor, Judge 
Holt, before whom the trial was had, accepted the defendant's view of 
the case. To this decision a writ of error was refused as above stated, 
and upon the ground that the package was an interstate shipment, and 
that hence the company was not liable. 

It is not my purpose to criticise the action of the Supreme Court of Ap- 
peals nor to dissent from the correctness of its decision, but in the case of 
Rhodes v. State of Iowa, supra, the question now under consideration was 
not presented. In that case the court, in commenting upon the Act of 
Congress of August 8, 1890, known as the Wilson Act, does say, "We think 
that interpreting the statute by the light of all its provisions, it was not 
intended to, and did not, cause the power of the State to attach to an in- 
terstate commerce shipment, whilst the merchandise was in transit under 
such shipment, and until its arrival at the point of destination and de- 
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livery there to the consignee." But the court was not only considering 
an indictment against the common carrier for moving the liquor from one 
part of its premises to another, but the statute under which the prosecu- 
tion was instituted was clearly an attempt to regulate interstate ship- 
ments. In that case also the shipment was made in the ordinary way, and 
not C. O. D., nor had there been any prepayment of freight by the con- 
signor. 

In the case of O'Neil v. State of Vermont, 144 U. S. 323, which was also 
decided after the passage of the Wilson Act, the court was considering, or 
did consider, the question of a C. 0. D. interstate shipment into a local 
option territory; and, while it was held that the case had not been pre- 
sented so as to give the court jurisdiction, the court expressed the opinion 
that no federal question was involved in the decision of such a ease, and 
says: "It was entirely immaterial how the liquor sold by O'Neil at Rut- 
land came to be there, for sale there — whether it was made there or 
whether it was brought in some way from the State of New York. The 
only question was whether it was at Rutland so as to be capable of sale 
there, and whether it was sold there." The authorities are numerous to 
the effect that while the vendor is to, and does pay, the freight to the place 
of delivery, the place of delivery becomes the place of sale. Among them 
may be mentioned Weil v. Golden, 141 Mass. 364; Dows v. National Ex- 
change Bank, 91 U. S 618; 1 1 Am & Eng. Enc. of haw ( 1st ed. ) p. 742. 

From a careful consideration of these authorities, there seems to be force 
in the position that, while the interstate commerce clause of the Consti- 
tution will protect a common carrier in the transportation of interstate 
shipments of intoxicating liquors, made in the ordinary way, from the po- 
lice regulations of a State on that subject, the carrier will not be thus 
protected when it not only undertakes to transport the shipment, but 
agrees further to make itself the agent of a shipper for the delivery of his 
goods, and the collection of the price, at a place where it would be un- 
lawful for the shipper himself to do so. At all events, it is to be regretted 
that the question was not decided in such a way that the opinion of the 
court could have been duly reported and published. 

R W. WlNBOENE. 

Buena Vista, Va. 

NOTE. — See the recent case of Dooley & Bayless v. City of Bristol (Va.), 
46 S. E. 296, where, under an ordinance of the city of Bristol, Va., which 
provided for a license for vehicles carrying freight over its streets, and 
that if any person carried on a business for which a license was required 
without obtaining the same, he should be fined, it was held that a mer- 
chant who did business in Bristol, Tenn., but delivered merchandise in 
teams to his customers in Bristol, Va., could not be fined. G. C. G. 



